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ROSARIO, .J.: 

The pet1t10ner Roxaco-Asia llospitality Corporation (Roxaco ), 
formerly known as the Roxaco Vanguard Hotel Corporation, filed this Petition 
for Review on Certiorari 1 d~allenging the c·ourt ofAppeals (CA) Decision,2' 
which reversed the Final .Award3 of the Construction Industry Arbitration 

RoL!o, pp. 331---332, Resolution datG.cl July 8, 2019. 
.. On official leave. 
"'~'* Per Special ()rdcr ·t\Jo. 3224 dat'ed Septcrnber 15, 20.25. 
I :fd.at46-106. 
" Id. al 9--25. The March 27, 2019 )ecisiop in CA-G.R. SP No. 157863 and 157866 was penned by 

Associate Justice Priscill,1 .J. Baltazar-Padilla (a former member of the Court) and concurred in by 
Associate Justices Germano Fn111disco • D. Legaspi and Ronalclo Roberto B. M,1rti11 of the Special 
Thirteenth Division, Court ofAppnls, Manila. • -
Id at 127---2.39. The Sertembcr 2.11, 201/l Final Award iri CJAC Case No. 45-2017 was signed by 
Chairman[);-_ Ernesto De Castro and Co-Arbitrator Alty. Fdu:1rdo R. Ce11iza. Co-arbitrator A.tty. Julius 
A. Om1lia dis:;entcd. 
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... :.-~·-·. '- ,·:::<.{:ou.ti_cll_ (CIAC) Tribunal (CIAC Tribunal) and dismissed all of Roxaco's 
• i: : claimsl '. 

Th~ Facts 

On June 30, 2014, Roxaco and Gulf Canary Constn'.lction and 
Development, Inc. (Gulf Canary) entered into a Memorandum of Agreement 5 

(MOA) for the construction of a 12-storey hotel with 199 rooms on an 848-:­
square Ineter 16t'ilf608 Quirino Avenue, Parafiaque City.6 

i 

. . . Under thy!· 1),1OA? Gulf Canary, as the contractor, undertook, among 
others, to construct the hotel. In turn, Roxaco, as the employer, obligated itself, 
ainong others, to pay the contract price in the amount ofPHP219,822,703.36. 7 

The MOA also required Roxaco to make a downpay1nent equivalent to 20% 
of the total contract price upon its execution. 8 Roxaco complied with this 
contractual obligation and paid the downpayinent in the amount of 
PHP 45,638,494.74 on September 3, 2014. 9 

Under the MOA, Roxaco and Gulf Canary also agreed to enter into a 
Federation Internationale des Ingenieurs - Conseils (FIDIC) Contract within 
60 days from the MOA 1s execution. 10 Subsequently, Roxaco and Q-ulf Canary 
executed an Agreement, which extended this 60-day period for another 30 
days.11 On September 17, 2014, the parties thus entered into and executed the 
FIDIC Condit,i,q;o,s; of Contract for Plant and Design Build for Electrical and 
Mechanical Plaut, and for Building and Engineering Works, designed by 
Contractor - Gerieral Conditions, the Particular Conditions of Contract, and 

, .. , .. , the_Appendix t9 iqondi~ions of Contract (FIDIC Contract). 12 

Moreover, under the MOA, Gulf Canary undertook to submit a 
performance bond equivalent to 30% of the total contract price or the amount 
of PHP 65,946,811.06. The MOA provided that the performance bond will 
answer for Gulf Canary's failure "to perfonn any obligation'' under the MOA 
and under the FIDIC Contract (collectively, the Construction Contracts), or 
"upon the occurrence of any of the events and circumstances to be listed in 
the FIDIC Contract." 13 In accordance with this, Gulf Canary submitted a 
Performance Bond, 14 dated July 4, 2014, issued by Asia United Insurance, Inc. 
(Asia United) on July 4, 2014.15 

4 Id. at 24. 
5 Id. at 266-280. 
6 Id. at 266. ''' ·' • ' 
7 Id. at 10. 
8 Id. at 274. 
9 Id. at 10 . 

. l. !ill ...... 
1.0 ; ,Id. at.177. i 1 

11 Id. at 282. 
12 Id. at 283. 
13 Id. at 278. 
14 Id. at 296-297. 
15 Id. at 1 O.' 
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The Performance Bond provided that Asia United' s liability will expire 
on July 8, 2015. In addition, it also stated that Asia United must be "notified 
in writing of any obligation thereunder not later than 15 days from said 
expiration date." 16 

I • 

Further, under the MOA, the construction of the hotel must be 
completed by March 31, 2015 "unless an extension of time has been 
authorized and approved 6>1 the Employer in writing .in accordance with the 
conditions stated in the FIDIC Contract." 17 

Jn accordance with the Construction Contracts, Roxaco and Gulf 
Canary proceeded with the construction works. Roxaco also appointed Pure 
Projects (Pure Projects) to dct as project manager and perform the functions 

' . I' . . . .,., I 

of an engineer under the FIDIC Contract. However~ the construction was not 
completed on March 31, 2015, the stipulated completion date under the 
Construction Contracts. 18 I 

To mitigate the const uction delay, Roxaco and Gulf Canary agreed to 
augment the latter's manpower and resources. Thus, Roxaco nominated 
Vision Properties Development Corporation (Vision) to serve as Gulf 
Canary's subcontractor to perform some of the works. 19 

Significantly, Mike Armstrong, programme manager of Pure Projects, 
wrote a letter 20 dated March 16, 2015 {March 1 6, 2015 Letter) to Kenneth Jao, 
Gulf Canary's managing director, summarizing the points they discussed in a 
meeting held on March 13, 2015. The March 16, 2015 Letter stated in part: 

1. _ RVHC [Roxaco] rill not terminate Gulf Canary under Sub-Clause 
15 .2 'Termination by the Employer.' ' I ' • • - .... : 

5. Gulf Canary agrbes to pay the difference· 1~hween the original 
contract amount and the revised contract amount to complete the project. 
This amcrnnt will be provided by the Engineer under Sub-Clause 3 .5 
"Determinations." 

6. Gulf Canary acknowledges tl1ey are unable to meet the date for 
Practical Completion uno1er Sub-Clause 8.2 Time for Completion, under the 
Contract. Thts will result in a claim for damages by RVHC [Roxaco] under 
Sub-Clause 2.5 'Employer's Claims,' which takes into account Sub-Clause 
8.7 'Delay Damages', calculated at the foJlowing rate, "l/JO of 1% of the 

16 Id. at 296. 
17 Id. at 274. 
18 id. at 139. 
i9 Id. 
211 Id. at 323---325. 
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,,,; . Contract Piibe on the uncompleted remaining Works on every day of 
delay."21 

Despite the foregoing efforts, the construction delays persisted. 

·-

In this regard, Roxaco wrote a letter22 to Asia United dated July 7, 2015, 
calling on the Performance Bond. The letter stated that Gulf Canary is in 
breach of its obligations. According to the letter, "it was apparent from its pace 
that the works under the Construction Contract would not be completed by 
the original completion date, and the extended work completion would be 
until January 31, 2016." 23 Moreover, Roxaco asserted in the letter that despite 
the fact that the construction will be completed on January 31, 2016, Gulf 
Canary failed to deliver a new or extended performance bond which is a 
further breach'of its obligations.24 Thus, the letter stated: 

111; , , ... ~ . , ; ; 

In lt$h;t of the breach and/or continuing failure of the Principal to 
fully and faithfully' perform: its obligations, and i~1 accordance with the 
Performance Bond, we are formally notifying you as the Surety that we are 
drawing and/or calling on your obligations under the said Performance 
Bon~ in the amount of [PHP 65,946,811.06]. 25 

Asia United, however, did not respond to Roxaco's letter. This 
prompted Roxaco to send several demand letters to Asia United. 26 

Roxaco tenninated the Construction Contracts on September 18, 2015. 
At the time of the tennination of the Construction Contracts, only 34.92% of 
the construction was completed. Roxaco then took over the construction and 
engaged Vision as the general contractor to rectify the defects in the works 
and to complete _the construction of the hotel.27 

.:cl ,I•, l 

Roxaco, tp.rough Pure Projects, demanded that Gulf Canary pay for 
,,, .. liquidated damft~es, t~e addi~ional costs incurred for the rectification of 

defects, and the costs to complete the unfinished works. Roxaco sent Gulf 
Canary a demand letter on September 22, 2017, but Gulf Canary did not 
respond. 2

~ 

The Ruling of the CIA C Tribunal 

Roxaco instituted a complaint before the CIAC against Gulf Canary and 

21 Id. at 324. 
22 Id at 326-327. 
23 Id at 326. 
24 Id. 
25 Id. at 327. 
26 Id. at 11. 
27 Id . 

• 2s Id. 
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Asia United for their refusal to heed Roxaco's demand. 29 Roxaco claimed that 
Gulf Canary failed to cornplet~ the construction by March 31, 2015, the 
stipulated completion date under the Construction Contracts. Thus, Roxaco 
alleged that Gulf Canary breached its obligations and is liable to pay 
liquidated damages. 30 

Moreover, Roxaco argued that it is entitled to the payment of costs it 
incurred to rectify Gulf Canary's defective works and of the costs for the 
completion of the hotel.31 In addition, Roxaco insisted that it is entitled to the 
recoupment of its downpayment _in accordance

1
, with the Construc;:tion 

Contracts. 32 
_ 

Roxaco thus sought tl~e payment of liquidated- damages, recoupment of 
the downpayrnent, rectification costs, attorney's fees, cost of completion of 
the project, costs of arbitration, and interest. 33 

Gulf Canary raised counterclaims for the payment of moral damages, 
exemplary damages, and attorney's fees. 34 Gulf Canary's main contention was 
that there was no delay in the completion of the hotel because the parties 
agreed to extend the completion date from March 31, 2015 to January 31, 
2016. 35 

For its part, Asia United argued that the contract secured by its 
Performance Bond was varied or novated without its knowledge and consent. 
This, according to Asia United, re.leased it fr01;n

1 
,liability. 36 It. al~_o ~~ise~ 

counterclaims for the payment of exemplary damf:1ges, attorney's tees, and 
costs of litigation. 37 

In its Final Award, the CIAC Tribunal ru1ed in Roxaco's favor. The 
dispositive portion of the Final Award stated: 

WHEREFORE, the Tribunal hereby decides and awards in full and 
final disposition of this arbitration, as follows: 

(a) The Tribunals lsic·J declares valid the termination of the Memoran­
dum ofAgreemen{ dated [June 30, 2014] between Claimant [Roxaco] 
and Gulf Canary; 

2•1 Id. 
JO Id. it 143-149. 
" Id. at 151-190. 
J2 Id. at 149--150. 
:n Id. at I 34. 
J,1 /d.atl34--135. 
Jo Id. at 195-196. 
36 Id. at 205-206. 
37 ld.at135. 

! I 

l 
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(b) The Tribunal declares that the Performance Bond issued by Asia 
United in favor of Claimant [Roxaco] was valid and subsisting at the 
time ,Claimant [Roxaco] served its notice of claim on the Perfor­
mance Bond; 

(c) The .Tribunal orders Gulf Canary to pay Claimant [Roxaco] the fol­
lowing; amou,nts: 

. (i) [PHP] 14,305,098.96 as and for liquidated damages; 

(ii) [PHP] 29,701,532.37 for recoupment of the down payment; 

(iii) [PHP] 16,964,878.38 for cost ofrectification; 

(iv) Interest on each of the amounts stated in (i) to (ii) at the rate 
of 6% per annum from [September 22, 2017] until fully paid; 

(v) [PHP] 2,500,000.00 as and for attorney's fees; 

(vi) The costs of arbitration; and 

(vii)_ Claimant's claim for cost of completion of the Project is 
-'" ·' • • i hereby denied. 

( d) The [Tribunal declares and holds, Asia United jointly and severally 
liabil~ with Gulf Canary in respect of items (i) and (vi) above up to 
the aniount of the Petforn1ance Bond which is [PHP] 65,946,811.06. 

(e) • The Tribunal denies the counterclaims of Gulf Canary and Asia 
United for lack of merit. 

(f) All other claims and reliefs not specifically resolved by this Final 
Award are deemed denied for lack of merit. 38 

Crucial to the CIAC Tribunal's ruling was its factual finding that the 
contractual co1np letion date was not extended from March 31, 2015 to January 
31, 2016. According to the CIAC Tribunal, there was no evidence proving 
that Gulf Canary complied with the specific conditions, proyiided in the 
Construction Contracts, for a valid extension of the completion date. Further, 
the CIAC Tribunal ruled that Gulf Canary was liable for the delays in the 
construction. Given this, Roxaco was justified in ultimately terminating the 
Construction Cqntracts and demanding the payment of liquidated damages. 39 

i 
i 

• j 

1 i , 
The CIAC Tribunal also concluded that Roxaco is entitled to the 

recoupment.of its downpayment in accordance with the FIDIC Contract. The 
CIAC Tribunal found that the downpayment functioned as an "interest free 
loan which must be repaid through percentage deductions in the Payment 
Certificates during the Project." 40 

38 Id. at 237-238. 
39 Id. at 210-218. 
40 Id.at219. 
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Finally, the CIAC agreed with Roxaco that Gulf Canary should pay the 
rectification costs which Roxaco incurred to remediate Gulf Canary's 
defective and substandard work. 41 

In determining the a1~10Lmts for which Gulf 1Canary and Asia United1 
should be held liable, the CIAC Tribunal based its award on the evidence 
presented during the arbitration proceedings. • 

rI'he Ruling of the CA 

Gulf Canary and Asia United filed separate Rule 43 petitions for review 
under the Rules of Court, before.the CA.42 

The CA granted the p1titions, reversed the Final Award, and ordered the 
dismissal of Roxaco's complaint in the CIAC. 43 The dispositive portion of the 
CA Decisirn1 reads: 

WHEREFORE, the instant petitions for review are GRANTED. 
The assailed Final Award of the Construction Industry Arbitration 
Commission dated September 24, 2018 is REVERSiE,D and SETASIDK ... 

Accordingly, Roxaco Vanguard Hotel Corporation's [Roxaco] 
complaint is DISMISSED. 

The CTAC is hereby enjoined from implementing the disputed Final 
AWARD for reasons stated above. 

SO OR.DERED.44 (Emphasis in the original) 

According to the CA, the rule is that the arbitral award of a CIAC 
tribunal is final and may not be appealed except on questions of law. In this 
regard, the CA took the view that the issues raised in the appeal were questions 
of law. In particular, the CA ruled that whether the completion date for the 
project was extended is a question of law because it required the analysis of 
the MOA and other documentary evidence. 45 

Moreover, the CA also held that even assuni.i11g that the questions raised 
on appeal are factual, they fall within the exceptioi1s which warrant a review 
of a CTAC arbitral award. The CA stated: • 

Granting without conceding that the question raised by Gulf Canary 
is factual, still, tbis Comt is not precluded from reviewing the findings of 

'11 Jc/. at2l9---232. 
'12 Id at 9. 
'" !cl. at 24. 
,1,1 Id. 

'15 /d.atl9. 
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the Arbitral Tribunal on the matter. To recall, one of the exceptions to the 
general rule that the factual findings of the CIAC are final and conclusive 
is that where the arbitrators exceeded their powers, or so imperfectly 
executed them, that a mutual, final[,] and definite award upon the subject 
matter submitted to them was not made. To [Our] minds, this case falls 
within the said exception. 

In the extant case, the construction arbitrators exceeded their power 
when they gave a cold shoulder on the implication of the various documents 
executed bf the parties. Instead of giving credence to their contents, they 
utterly ignored the same and made a blanket approval ofRoxaco's claim on 
the matter. The aforecited instruments which contain either an express or 
implied ex\crnyion of the term. of the construction contract could not have 
been overlooked if only their substance was appropriately considered.46 

The, CA noted that there are specific requirements under the FIDIC 
Contract for the valid extension of the completion date. In particular, sub­
clause 20.1 of the FIDIC Contract states that Gulf Canary must give notice to 
Pure Projects, describing the circumstances giving rise to the claim for an 
extension of time. This notice must be given as soon as practicable and not 
later than 28 days from the time that Gulf Canary became aware of the event 
or circumstance. Under this sub-clause, if Gulf Canary fails to give the 
required notice within the 28-day period, the completion date shall not be 
extended.47 

i 

The CA,,,then proceeded to explain: 

i 

It is µue that Gulf Canary failed to give the notice required under the 
FIDIC Coti.tl.itions of Contract. Such requirement was, however, deemed 
waived by the simultaneous and subsequent acts of the contracting parties. 
To be sure, the various documents on record show that an extension oftime 
was ,indeed authorized and allowed by Roxaco.48 

In arriving at its conclusion that Roxaco and Gulf Canary agreed to 
extend the completion date, the CA relied upon the following pieces of 
evidence: 

First, the minutes of the meeting held on March 13, 2015 stated that the 
parties agreed to take steps to accelerate the construction works and that these 
steps were to coilllnence on March 18, 2015. According to the CA, "[t]his 
could not have been agreed upon if Roxaco adhered to the March 31, 2015 
completion d~te[.]"49 

i 

Second,~~~ M~ch 16, ~015 Letter from Pure Projects to Gulf Canary 

46 Id. at 23. 
47 Id. at 20. 
48 Id. 
49 Id. at 21. 



Decision 9 G .R. Nos. 246250-51 
11 - .,,, 

confirmed that Gu If Canary will not be terminated as a general contractor. 50 

Third, Roxaco's letter to Asia United dated July 7, 2015 stated that the 
completion date was January 31, 2016. 51 

Fourth, Roxaco and Gulf Canary admitted that the original term of the 
Performance Bond was extended from July 8, 2015 to January 31, 2016. 52 

Fffih, the Notices to Correct which Pure Projects sent to Gulf Canary 
were dated August 24, 2015, or barely five months after the stipulated Match 
31, 2015 completion date. 53 

The CA then ultimately concluded that the CJAC Tribunal erred in 
granting Roxaco's claims against Gulf Canary and Asia United. The CA stated: 

I' 

In light of the foregoing, Gulf Canary could not have iii.curred delay, 
or failed to comply with the notices to correct, or aba11doned the work when 
its services were termina~ed on September 18, 201:5[;] 'Considering that the 
project period had yet to expire on January 31, 2016. For this reason alone, 
Roxaco's complaint is dismissible. 

Further, Roxaco's claim against the performance bond cairnot 
prosper. Notably, Asia United's liability under the bond shall arise only 
when Gulf Canary defaulted in tbe performance of any of its obligations 
under the contract. As found, Gulf Canary's dismissal from the project was 
premature as it was made before the lapse of the extended completion date. 54 

The petitioner Roxaco filed this Petition assailing the CA Decision. It 
raised the following arguments: 

First, the CA exceeded the scope of its judicial review when it reversed 
• ' '. 1 J • • • • •1•1 ! 

the CIAC Tribunal's finding that the completion d~te for the project was not 
extended. The petitioner disagreed with the CA's characterization of this issue 
as a question of law. It insisted that the question of whether the completion 
date was extended is a question of fa.ct because itregu.ired a calibration of the 

evidence. 55
. 

The petitioner also did not agree with the CA's position that this issue 
can be considered as an exception to the general ru]e that the CA can only 
review questions of law in cases involving CIAC arbitral awards. According 
to the petitioner, the exceptions are stringent and contemplate only the 

5n Id. 
51 Id. 
52 Id. nt 23. 
5] Id. 
1'1 Id. at 23---24. 
55 Id. at 56-63. 

i I 
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narrowest of grounds. Thus, in the absence of grave abuse of discretion 
amounting to lack or excess of jurisdiction, the CA cannot conclude that the 
arbitrators ~xceeded their powers or so imperfectly executed them such that a 
mutual, final, and definite award was not made. 56 

Second, the CIAC Tribunal's factual finding that the completion date 
was not extended is supported by substantial evidence and is consistent with 
the Construction Contracts and the law. The petitioner Roxaco further added 
that the CA, in relying on certain pieces of documentary evidence, took them 
out of context and thus made erroneous interpretations. 57 It is clear from the 
evidence on record that the respondent Gulf Canary did not comply with the 
contractual ·requirements for the grant of an extension of the completion 
date.58 

·'" 

' 

Third, the: ;qA erred in summarily denying all of the petitioner's other 
daiins, especiallt for the recoupment of its downpayment and the payment of 
rectification costs. These claims were based on provisions of the Construction 
Contracts which are separate and distinct from the issue as to the extension of 
the completion date. Moreover, the CIAC Tribunal categorically found that 
these claims were supported by substantial evidence. 59 • 

The respondent Gulf Canary filed its Comment ( on the Petition for 
Review on Certiorari), 60 dated November 3, 2019. It argued the following 
points: 

First, the issue of whether the completion date for the project was 
extended is· a question of law. This is because the documents and the facts 
relied upon to,prove the extension did not "call for calibration or weighing of 
evidence because the documents supporting them are either ad1nitted, 
submitted by th~ adverse party, or never denied as to existence and iinport." 61 

i l i 

Second, even assuming that this issue is a question of fact, the CA had 
the authority to review it. The CIAC Tribunal was so partial to petitioner that 
it failed to discharge its functions properly. It purportedly disregarded the 
overwhelming evidence proving that petitioner and respondent Gulf Canary 
agreed to extend the completion date.62 

Third, the respondent Gulf Canary is not liable for any purported delays 
in the project. These delays are attributable to the petitioner. As such, the 

56 Id. at 64. 
57 ld. at 66-67, 
58 Id. at 68-85. 
59 Jd. at 85-87. '" ·' • · ' 
60 Id. at 366---400. 
61 Id. at 371. 
62 Id. at 372-382. 
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petitioner had no real reason to terminate the :MOA and the FIDIC Contract. 63 

Fourth, the CIAC Tribunal ignored the evidence proving that there was 
a "malicious motive" for the petitioner's decision to terminate the MOA and 
the FIDIC Contract. The respondent Gulf Canary asserts that the termination 
was triggered by its refusal to use magnesium boards and fiberglass toilets as 
suggested by Pure Projects, the project manager. 64 

Finally, the petitioner's witnesses in the arbitration proceedings were 
incompetent and had no personal knowledge because they became involved 
in the project after the term~1ation of the MOA and!the FIDIC Contract.?.5 

. For its part, the respondent Asia United filed its Comment 66 dated 
September 3, 2019. In its Comment, the respondh1.t Asia United argued that 
the petitioner and Gulf Canary varied or novated the terms of the original 
construction contract without its consent and knowledge. 67 Specifically, the 
March 16, 20 I 5 Letter showed that the petitioner and Gulf Canary agreed to 
variations in the Construction Contracts which are repugnant to the original 
agreement between the contractual parties. These alleged variations in the 
Construction Contracts, Asia United argued, discharged it from liability as a 
surety because it did not know nor consent to these changes. 68 

Asia United also stated that the CA correctly concluded that the 
completion date for the works was extended and that' this conclusion is 
supported by the evidence or record. 69 

_ 

I' :· 

The petitioner also filed a Consolidated Reply (to Respondent Gulf 
Canary Construction and Development, Inc.' s Comment and Respondent Asia 
United Insurance lnc.'s Cornment). 70 

The Issue 

The issue for the Court's resolution is whether the CA correctly 
reversed and set aside the ClAC Tribunal's Final Award. 

The Ruling qf the Court 

The Court reverses the CA. 

61 Id. at 380-383. 
6,i Id. at 383--389. 
r,5 Jd. at 389-395. 
r,r, Id. at 336-349. 
r,7 ld.at341. 
6x Id. 
69 Id. at 344--348. 
70 Id. at401-432. 

'I 
' 
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A CJAC arbitral award is, as a general 
rule, final anq y,n(!,ppealable, subject 
to the narrowest of exceptions 

G.R. Nos . .246250-51 

The Courtireiterates and underscores the central role of the CIAC in 
construction disputes and the extent of the judiciary' s review powers in cases 
involving the appeal of CIAC arbitral awards. 

Section 19 of Executive Order No. 100871 or the Construction Industry 
Arbitration Law provides: 

Sec. 19. Finality of Awards. The arbitral award shall be binding upon 
the parties. It shall be final and inappealable except on questions of law 
which shall be appealable to the Supreme Court. 

Thus, the rule is that CIAC arbitral awards are final and cannot be 
appealed except where the appeal raises questions of law . 

. ;II ,,) , I 

The Court has explained the import of Section 19, as well as its 
,.,, .. :conn~ction with !other 1;elevant :111les and laws, in Global Medical Center of 

Laguna, Inc. v. Ross Systems International, Inc. 72 In Global Medical Center, 
the Court reiterated that the rule that CIAC arbitral awards may only be 
reviewed <;m questions of law admits of exceptions, "with the standing litmus 
test that which pertain to either a challenge on the integrity of the arbitral 
tribunal, or otherwise an allegation of a violation of the Constitution or 
positive law."73 

To be sure, the central ruling in Global Medical Center-that appeals 
of CIAC arbitral awards must be brought to this Court via Rule 45, in cases 
involving questions of law, and to the CA via Rule 65 in cases wh~re there are 
factual issues . involving grave abuse of discretion-has prospective 
application and is inapplicable here. Nonetheless, the Court's extensive 
exposition ofwhat factual issues in CIAC arbitral awards may be subject of 
judicial review, distilled from decades of jurisprudence, applies squarely in 
this case. 

' 

Jurisprudence has consistently identified the following as the 
exceptions to the rule that only questions of law may be reviewed in CIAC 
cases: 

(1) the award was procured by corruption, fraud[,] or other undue means; 
(2) there was evident partiality or corruption of the arbitrators or of any of 

71 Executive Order No. 1008 (1985). 
72 902 Phil. 935 (2021) [Per J. Caguioa, En Banc]. 
73 Id. at 959. 
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them; (3) the arbitrators were guilty of misconduct in refusing to postpone 
the hearing upon sufficient cause shown, or in refusing to hear evidence 
pertinent and material to the controversy; ( 4) one or more of the arbitrators 
were disqualified to act as such under Section nine of Republic Act No. 876 
an_d willfu_Uy refraine~ fr9111 dis~losing ~uch disqualifications or of any ~ther 
m1sbehav10r by which the nghts oJ any party have been materially 
prejudiced; or (5) the arbitrators exceeded their povyprs, or so imperfectly ... , 
executed them, that a mutual, final[,] and definite award upon the subject 
matter· submitted to tbern was not made. 74 • 

The exceptions which allow for a review of the CIAC's factual findings 
are narrow and must not be interpreted to mean that mere disagreements as to 
th~ findings of an arbitral tr~bunal or even perceived errors in its findings of 
fact warrant judicial review. The Court will not allow the parties to relitigate 
factual issues already argued before and resolved by the CIAC. 75 

The Court explained in Global Medical Center that the above­
mentioned grounds are "tribunal-centered" and not "fact-centered." 76 These 
exceptions which justify t11e review of a ClAC arbitral award's factual 
findings, "essentially chaUJnge the integrity of the arbi,tral tribunal or the 
constitutionality or legality of the conduct of the arbitral process, and 
therefore warrant an entertainment. of doubt with respect to the factual 
findings of said tribunal." 77 They are errors that fall under the concept of grave 

I I • ' • "" I' 

abuse of discretion and are, therefore, not merely 'errors of interpretation or 
judgment. 78 The exception to the general rule that 6nly questions of law may 
be reviewed in an appeal of a CIAC arbitral award is a narrow window as well 
as a high bar. ,., 

Summarizing the rules governing the review of CIAC arbitral awards, 
the Court said in Global Medical Center: 

In other words, the scenarios tbat will trigger a factual review of the 
CI/\C's arbitral award must fall within eitber of the following sets of 
grounds: 

(]) Challenge on the integrity q/the arbitral tribunal ([i.e.], (i) the 
award was procured by corruption, fraud[,] or other undue rbeans; (ii) there 
was evident partiality or corruption of the arbitrators or of any of them; (iii) 
the arbitrators were guilty of misconduct in refusing to postpone the hearing 
upon sufficient cause shown, or in refusing to he~1.r ,~viclence pertinent ,rnd .... 
material to tbe controversy; (iv) one or more df the arbitrators were 
disqualified to act as such under Section 9 of [Republic Act No.] 876 or 
"The Arbitration Law," and willfully refrained • from disclosing such 
disqualifications or of any other misbehavior by which tbe rights of any 

,. 

74 Wyeth Philippines, Inc. v. Construction lnduslty//rhitration Commission, 874 Phil. 730, 760-761 (2020) 

[Per J. Lconen, Third Division]. .,. 
75 ! R. v Santos Company, Inc. v. Belle Corp., 696 Phil. 96, 114 (2012) [Per J. Leonardo-De Castro, l•1rst 

Division]. 
7c, 902 Phi I. 935, 987 (2021) [Per J. Caguioa, /7,n Banc]. 
Tl ld.at989. 
78 Id. 
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party have been materially prejudiced; or (v) the arbitrators exceeded their 
powers, or so imperfectly executed them, that a mutual, final[,] and definite 
award upon the subject matter submitted to them was not made) and; 

(2) Allegation of the arbitral tribunal's violation of the Constitution 
or positive law. 

In addition to the prototypical examples that exceptionally trigger a 
factual revfow of the CIAC's arbitral awards, the Court here discerns the 
merit in adding the otherwise forgotten presumption that factual findings of 
the CJA.C a,rbitral tribunal may also be revisited by the Court upon an 
allegation that the arbitral tribunal committed an act that is violative of the 

. l l l . : : 

Constitution or other positive laws. To abate fears, the delimitation 
discerned in the Court's power to review factual findings of the CIAC shall 
in no way plausibly allow for a situation wherein the Court's hand is stayed 
from correcting a blatant constitutional or legal violation because the 
autonomy of the arbitral process. is paramount. Contrarily, the Court 
underscores that the contracted or very limited grounds for alleging grave 
abuse of discretion on the part of the CIA C arbitral tribunal, however 11arrow, 
are still principally tethered to the courts' primary duty of upholding the 
Constitution and positive laws. The addition of the second ground makes 
plain that no amount of contracting or expanding grounds for grave abuse 
will ever bepermitted to lay waste to the original purpose of the courts and 
their mandate to uphold the rule of law. 79 (Emphasis supplied, citation 
omitted) 

1 

Where a party alleges that the factual findings in a CIAC arbitral award 
are subject to j~dicial review because the CIAC arbitrators exceeded their 
powers, or so itjlperfectly executed them, that a mutual, final, and definite 

, aw~rd upon th~ jsµbject matter: submitted to them was not made-. -as in this 
case-this assertion must not pertain merely to the arbitrators' resolution of 
the issues but rather to the very integrity of the tribunal itself. This is no minor 
allegation and a party invoking it must satisfactorily show that the CIAC 
arbitrators were indeed compromised, impartial, or that their integrity could 
not be relied upon in a manner that will allow a fair determination of the 
dispute. • 

Thus, in ascertaining whethe~ a CIAC arbitral award may be the subject 
of an appeal, there must first be a determination of whether the issue sought 
to be raised is a question of law or a question of fact. If the questton is one of 
law, the arbitral · award may be appealed. However, if the issue sought to be 
raised in the appeal is a question of fact, a further detennination must be made 
as to whether,th.e tssue is "fact-centered," involving only a disagreement as to 
the tribunal's factual conclusions, or whether the issue goes into the integ~ity 
of the tribunal iti a manner that constitutes grave abuse of discretion. A party 

"" . . _ m.ay only seek jµ.<jlicial, review ?fa factual issue in the latter scenario. 

The strict confines of the judiciary's authority to review CIAC arbitral 
awards are rooted on the role of the CIAC and the importance of arbitration 

79 Id. at 960-961. 
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as a mechanism to resolve disputes in the construct~0n industry. 
. ' 

The ClAC was created to facilitate the speedy disposition of 
construction disputes. In 1the construction industry; the ability to resolve 
disputes within a reasonable period is vital. As explained by the Court in 
Global Medical Center, an "unsettled dispute can easily run projects to the 
ground with serious delays and irreparable damage." 80 Thus, it is essential to 
bave a mechanism that allows for the speedy resolution of construction 
disputes as this enables the parties to plan ahead and move forward without 
being mired by the unfortunate but usual delays of court litigation. 

Moreover, the CTAC allows parties to choose arbitrators from a roster 
of experts who are competent and able to fully understand the highly technical 
nature of disputes in the construction industry. In 'Wyeth Philippines Inc., the 
Court said: 

I' 
The CJAC docsl not only serve the interest of speedy dispute 

resolution, it also facilitates authoritative dispute resolution. Its authority 
proceeds not only from juridical legitimacy but equally from technical 
expertise. The creation of a special adjudicatory bddy for construction 
disputes presupposes distinctive and nuanced competence on matters that 
are conceded to be outside the innate expertise of regular courts and 
adjudicatory bodies concerned with other specialized fields. The CIAC has 
the state's confidence concerning the entire technical expanse of 
construction, defined in _jurisprudence as "referring to all on-site works on 
buildings or altering structmes, from land clearance through completion 
including excavation, erection and assembly and installation of components 
and equipment." 81 (Emphasis in the original, citations omitted) 

Thus, the 1 irnits of judicial review in relation to the Cf AC are not mere 
matters of procedure. These limits arise from an essential policy choice in 
favor of vesting in the CIAC the authority to resolve construction disputes 
both because this encourages the speedy disposition of cases and because the 
CIAC possesses the expertise required to resolve co:mplex and technical i-ssues 
in the construction industry. The judiciary must, therefore, tread carefully in 
determining whether it may review the factual findings of the CIAC. 

The main issue in this case-whether 
there was a valid extension qf the 
completion date under the 
Construction Contracts--is a question 
of law 

The CA granted respondents Gulf Canary's and Asia United's petitions 

xo Id. al 962. ' . -
xi Wyeth Philippines, Inc. v. Construction f11dustry lfrbitralion Commission, 874 Phil. 730, 758 (2020) !,Per 

.I. Lconen, Third Division]. 

I' 



. i. 

.. ,!. 

'"' ... Decision 1 l i 16 G.R. Nos. 246250-51 

based on its appreciation of the main issue in the parties' dispute, i.e., whether 
the petitioner and the respondent Gulf Canary agreed to extend the stipulated 
completion -date for the project in the Construction Contracts. This issue is 
central to this case because if the parties did, in fact, agree to extend the 
completion date of the project, then the respondent Gulf Canary cannot be 
considered liable for delays in the construction. Corollary to this, the 
respondent Gulf Canary would not be liable to pay liquidated damages'. 
Moreover, if the parties indeed agreed on an extension of the completion date, 
the validity of the petitioner's termination of the Construction Contracts and 
its claims for the recoupment of its downpayment and the payment of 
rectification costs are put into question. 

The CA characterized the central issue in this case as a question of law. 
The Court agree~ . 

The differences between a question of fact and a question of law are 
well established. In New Rural Bank of Guimba Inc. v. Abad, 82 the Court said: 

We reiterate the distinction between a question oflaw and a question 
of fact. A question of law exists when the doubt or controversy concerns the 
correct application oflaw or jurisprudence to a certain set of facts; or when 
the issue does not call for an examination of the probative value of the 
evidence presented, the truth or falsehood of the facts being admitted A 
question offact exists when a doubt or difference arises as to the truth or 
falsehood of· facts or when the query invites calibration of the whole 
evidence considering mainly the credibility of the witnesses, the existence . 
and relevancy of specffic surrounding circumstances, as well as their 
relation to each other and to the whole, and the probability of the 
situation. 83 (Emphasis supplied, citation omitted) 

,ii ,l. 1 

Further, in Republic v. Vega,84 the Court said that when a "petitioner 
,,,, ... , asks for arevie¥1 ofthe,decisions made by a lower court basedon the evidence 

presented, without delving into their probative value but simply on their 
sufficiency to support the legal conclusions made, then a question of law is 
raised." 85;Thus, in Vega, the Court held that the issue of whether the evidence 
on record is·sufficient to support the lower court's conclusion that the subject 
land is alienable and disposable is a question of law. It did not call for the 
examination of the probative value or credibility of the evidence but rather 
required the Court to ascertain if the lower court was justified in its finding as 
to the nature and character of the subject land. This, the Court concluded, is a 
question of law because it calls for' a resolution of what the applicable law is 
to a given set of facts. 86 

111: •• 

82 584 Phil. 481 (2008) [Per CJ. Puno, First Division]. 
83 Id. at 487-488. , 
84 654 Phil. 511 (2011) [Per J. Sereno, Third Division]. 
85 Id. at 518. (Emph~sis supplied) 
86 Id. at 519. ; i ; 
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To reiterate, the central issue resolved by the CA in the appeal was 
whether there was a valid extension of the completion date under the 
Construction Contracts. In resolving this issue, the CA examined if the 
evidence sufficed to arrive at· the conclusion that there was indeed an 
extension of time and that the parties waived the requirements for a valid 
extension in the Construction Contracts. Significantly, the parties do not 
dispute that there was no written notice sent by the respondent Gulf Canary to 
petitioner as required under ·be Construction Contracts for the valid extension 
of the completion date. There is also no question as to the existence and 
authenticity of the evidence on record which the CA used as basis for its 
finding that the parties, in truth, agreed to the extension despite the respondent 
Gul~'Canary's failure to comply with the contractua{,require:nents. U_lti~J?;atel~, 
the issue that the CA had to resolve was whether; these pieces of evidence 
signified the parties' intent to extend the completion date and to waive the 
requirements therefor in the Construction Contracts. Stated differently, the 
issue before the CA was what legal significance i11~y be ascribed to these 
pieces of evidence. To answer this question, the CA did not have to reexamine 
the CIA C's appreciation of the evidence nor of their probative value. The CA 
o~ly had to determine if the applicable law would warrant a finding that these 
pieces of evidence led to no other conclusion than that the parties agreed to 
extend the completion date. Th1s, to the mind of the Court, is a question of 
law. 

Nonetheless, the Co~1rt disagrees with the CA's conclusion that the 
parties agreed to the ex~ension of the co1~1plction ~ate m1d, for this purp~se, 
waived the express reqmrements for a vahd extens10n under the Construct10n 
Contracts. 

, , 
I· 

Paragraph VIII of the MOA stated: 

VJII. Construction Period 

Tbe construction of the 1-:IotcJ shall be completed on [March 31., 

2015], unl~ss an_ ~xte1_1sior1 of time ha~ been a:1tho~-i~ed an~l ap1~rove~t~y the 
Employer m wntmg 1n accordance with the cond1t1011s stetted u1 the I IDIC 

Contract. 87 

Sub-Clause 20. l of the FlDIC Contract, in turn, states: 

20.1 Contractor's Claims. If the Contractor considers himself to be 
entitled to any extension of the Time for Completion and/or any additio:1al 
payment, under any Clause of tbesc Conditions or otherwise in co~1ne~tt0n 
with the Contract, the Contractor shall give notice to the h.,ngznee1: 
describing the event or circumstance giving rise lo the claim. The _notice 
shall be given as soon as practicable, and not later than 28 days qfter the 
Contrac/~Jr became aware, or shc5uld have· hecori1d 'avvare, of the <~vent m•·"· 

circumstance. 

87 Rollo, p. 274. 
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• If the Contractor fails to give notice of a claim within such period of 28 days, 
the Time:"}d'r'Completion shall not be extended, the Contractor shall not be 
entitled to additional payment, and the Employer shall be discharged from 
all liability; in connection with the claim. Otherwise, the following 
provisions ~W;this Sµb-Clause will apply.88 (Emphasis supplied) 

Both the CA and the CIAC Tribunal agree that the respondent Gulf 
Canary did not give the petitioner any notice which complies with Sub-Clause 
20.1 of the FIDIC Contract. Thus, in accordance with the express terms of 
the contract; the respondent Gulf Canary was not entitled to any extension. 

The piece;; of evidence which the CA considered as basis for its 
conclusion that the petitioner waived the notice requirement and authorized 
the extension of the completion date by no means signify any such waiver. 

The rule is settled that for a waiver to be valid, the waiver must be "clear 
and unequivocal." 89 Further, there can be no implied waiver "when there is 
no clear, unequ1yocal[,] and decisive act showing such purpose." 90 

None of :~he evidence which the CA relied upon unequivocally and 
definitively show that the petitioner intended to waive the notice requirement 
under the FIDIC Contract. The Court reviews the legal significance of these 
pieces of ~widence. 

As to (a) the minutes of the meeting held on March 13, 2015, which 
showed that the parties agreed to take steps to accelerate the construction 
works, (b) the March 16, 2015 Letter where Pure Projects confirmed that the 
respondent Gulf Canary will not be terminated as the general contractor, ( c) 
the notices of delay which Pure Projects sent to the respondent Gulf Canary 
on August 24, 2015, or after the stipulated completion date, :and (d) the 
extension of respondent Asia United's Performance Bond from July 8, 2015 
to January 31, 2016, none of these prove that the petitioner intentionally 
waived the notice irequirement and agreed to extend the completion date. 

The CA:'~: conclusion appears to have arisen from its erroneous 
' assumption that 1 the petitioner 1would not have al,lowed the respondent Gulf 
Canary to continue with the construction works and would have instead 

• terminated the Construction Contracts if the respondent Gulf Canary was 
indeed in ;delay in completing the project. 

To be clear, • under the Construction Contracts, the respondent Gulf 

88 Id. at 144. 
89 Sanico v. Colipano, 818 Phil. 981, 994 (2017) [Per J. Caguioa, Second Division]. 
90 Nei11 Sampaguita Builders Construction v. Philippine National Bank, 479 Phil. 483, 499 (2004), [Per J. 

Panganiban, Third Division], citing.ARTURO M. TOLENTTNO, COMMENTARIES AND JURISPRUDENCE ON 
THE CIVIL CODE OF THE PHILIPPINES VOL. I (3rd ed., 1990). 
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Canary had the obligation to cornpletc the construction of the hotel. While the 
period to complete the construction had a deadline through the stipulated 
completion date, the failure- to meet this deadline did not automatically 
terminate the Construction Contracts, let alone oust the respondent Gulf 
Canary as the contractor and absolve it from any further obligation to 
complete the construction. Under the Construction Contracts, the inability to 
complete the project on the agreed completion date is only a breach of the 

. I! • •• "" 

respondent Gulf Canary's obligations which entitled the petitioner to claim 
delay damages. 

rrhis is clear in Sub-Clause 8.7 of the FIDTC Contract, which provided: 

·. 8.7 Delay Damages. ll the Contractor fails to comply with Sub­
Clause 8. 2 /Time for Completion], the Contractor shal! subject to Sub­
Clause 2. 5 /Employer's (.'lbimsJpay delay darnages to the Emp!oyerfhr this 
de/cruft. These delay damJges shall be the sum stated in the Appendix to 
Tender, which shall be paid for every day which shall elapse between the 
relcvnnt Time for Completion and the date stated in the 'faking-Over 
Certificate. However, the total amount clue under the Sub-Cl.ause shall not 
exceed the maximum amount of delay damages (if any) stated in the 
J\.ppendix to Tender. 

These delay damages shall be the only damages due from the Contractor for 
such default, other than in the event of termination under Sub-Clause 15.2 
[Termination by Employer] prior to completion' qf the Works. These· , ... 
damages shall not relieve the Contractor fi-onz his obligation to complete 
the ·works, orfi"Oln any other duties, ohligations or responsibilities which he 
may have under the Contrd1ct.'JI (Emphasis supplied)· ,, 

Further, the MOA provided: 

• XI. Uuaranty, Warranty & Penalties 

b. Penal tics 

i. fi,'MPLOYER will irnpose a penalty o/ l /10 o/ I% o/the Contract Price on 
the 1mcomp!eted major britlance ul works on every dc(y of, delay. It_ 1m;~ 
deduct such amount frori1, the unpaid balance of the Contract Price. L 

(Emphasis supplied) 

Clearly then, under Sub-Clause 8.7 of the FJljJ'C Contract, it is pos·sible' 
to extend the stipulated completion date provided that the respondent Gulf 
Canary co111plied with the rcquirements-i.e., there is a valid ground to 
request for an extension and there is notice to the ·petitioner within the pe\iod_ 
provided. Tf the completion date is validly extended, tbc respondent GuU: 
Canary will not be considered in delay nor liable to pay delay damages. 

'!I Id. nl 7() ... 7 I. 
'!2 id nl 145. 

vi 
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However, to reiterate, the respondent Gulf Canary's inability to 
complete the construction on the agreed completion date did not m~an that the 
Construction Contracts were tenninated and that the respondent d-ulf Canary 
ceased to be the contractor such that all of its works must cease. It only meant 
that the respondent Gulf Canary was in default in its obligation to finish the 
construction iii ·a· timely manner and made it liable for delay damages. Its 
obligation to con;iplete the work remained. Whether the petitioner would opt 
to terminate the I contract because of this delay is a different matter and is 

,,., • •• 'Subject • to the ; petitioner's compliance with th~ requisites for a valid 
tennination..under the FIDIC Contract. 

Thus, that the petitioner and the respondent Gulf Canary continued 
working to complete the construction even after the lapse of the stipulated 
completion date did not necessarily mean that the petitioner agreed to extend 
the completion date such that the respondent Gulf Canary would not be 
considered in delay and would not be liable for damages. It simply meant that 
the respondent Gulf Canary was· expected to perform its obligation to 
complete the works, subject to its liabilities for delay under the Construction 
Contracts. This is clear from the very same March 16, 2015 Letter bted by the 
CA. The letter stated in part: 

' I , 
.!.,I ."i, I 

6. G11-lf Canary acknowledges they are unable to meet the date for 
Practical Completion under Sub-Clause 8. 2 Time for Completion, under 
the Contrd.ct. This will result in a.claim.for damages by RVHC [Roxaco] 

''" · · under SublClause ,2. 5 'Employer's Claims, 'which takes into account Sub­
Clause 8.7 'Delay Damages', calculated at the following rate, "1/10 of 1% 
of the Contract Price on the uncompleted remaining Works on every day 
of delay." 93 (Emphasis supplied) 

Similarly, the petitioner's and the respondent Gulf Canary's agreement 
to extend the respondentAsiaUnited's Performance Bond is not equivalent to 
a valid extension of the completion date. The performance bond was intended 
to guarantee the respondent Gulf Canary's obligations under the Construction 
Contracts. It is a protection afforded to the petitioner during the life of the 
contract. Thus, as long as the construction was ongoing, the petitioner had the 
right to de1nand for an extension of the perfonnance bond without necessarily 
agreeing that the stipulated completion date has been extended, thus absolving 
the responde~t Gulf Canary for any delay . 

. !ii ,, . i 

The Court agrees with the petitioner's argument that its decision to find 
... 1. '" . , an ,opportunityi io coD).plete tp.e works and minimize damage, through its 

agreement with the respondent Gulf Canary as to the measures to be taken to 
. accelerate the construction, is consistent with Article 2203 of the Civil Code. 
Article 2203 reads: 

93 Id at 324. 
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Article 2203. The party suffering loss or inj
1
ury must exercise the .... 

diligence of a good father of a family to minimize the damages resulting 
from tbe act or omission ·n question. 

As to the petitioner's July 7, 2015 Letter to the respondent Asia United, 
the Court finds that this does not prove that the petitioner and the respondent 
Gulf Canary agreed to the extension of the completion date. As pointed out 
by the petitioner, the letter was sent for the specific purpose of calling on the 
respondent Asia United's Performance Bond, precisely because the 
respondent Gulf Canary breached its obligation. While the letter does mention 
that the date for the completion of the work was moved to January 31, 2016, 
the Court cannot conclude that this amounted to confirmation that the 
petitioner and the respondent Gulf Canary agreed to extend the stipulated 
completion date such that the respondent Gulf Canary was not in delay in the 
performance of its contractual obligations. The very import of the July 7, 2015 
Letter was that the petitioner was calling on the Performance Bond 
specifically because of the respondent Gulf Canary's breach of its obligations. 
The petitioner stated in the said letter: • • 1 

' • ••• 

As you may know, tl1e completion date under the C,om,t1-J1ction Contract was 
June 1, 201S. In fact, as early as May 14, 2015, the Corporation (through its 
Project Manager) had instructed the Principal to extend the Performance 
Bond, as ii was apparent _ji--om its pace that the works under the 
Construe/ion Contract would not be completed by the original completion 
date, and the extended work completion would be until January 31, 2016. 
However, the Principal [Cfulf'Cancuy].failed to deliver a new or an extended 
Pe,:fc>rmance Bond, which is afi1rther breach of'its obligations. 

In light of'the breach and/or continuingfailure olthe Principal tofitlly and 
faithfi,dly perf'orm its obligations, and in accordance with the Performance 
Bond, we are formally notifj;ing you as the Surely that we are drawing 
and/or calfing on your obligations under the said Pe1forma,nce Bond in the 
amount of PJ-fP 65,946,811.06.9 4 (Emphasis supplied) 

Given the foregoing, the Court concludes tlv1t the evidence on. recorq . 
do not suffice to support the respondent Gulf Canary's claim that the parties 
to the Construction Contracts agreed to an extension of the stipulated 
completion date. Further, considering that the Cf.AC,,Tribunal found that the 
respondent Gulf Canary did not comply with the notice requirement under 
Sub-Clause 20. l of the FLDIC Contract for a valid extension of the completion 
date-a finding that none of the parties contest--the Court concludes th~t 
there was no such valid extension. The ruling of the CIAC Tribunal on this 
point is affirmed. 

9,i Id. at 326---327. 

: I 
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Whether the respondent Gulf Canary is 
liable for· liquidated damages and 
whether the petitioner validly 
terminated the Construction Contracts 
are questions of fact 
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As there was no valid extension of the completion date, the respondent 
Gulf Canary may be held liable for the payment of delay damages jf the delay 
in the completion of the works was attributable to it. ' • 

Here, the:, OIAC Tribunal examined the evidence and made factual 
findings w:qich ted to its conclusion that the respondent Gulf Canary was 
responsible for the delays. This, in tum, entitled the petitioner to the payment 

'"' .. ,of delay damag~! in accordance with the FIDIC Contract . 

This is a question of fact that this Court cannot review. To reiterate, the 
judicial review of a CIAC arbitral tribunal's factual findings is proper only 
under the following circumstances-where there are issues pertaining to the 
integrity of the arbitral tribunal and where the arbitral tribunal committed acts 
in violation of the Constitution or the law. 95 None of these exceptions are 
present here. 

In justifying a review of the factual findings of the CIAC Tribunal, the 
CA reasoned that the CIAC arbitrators "exceeded their poirers, or so 
imperfectly executed them, that a mutual, final and definite award" 96 was not 
made. According to the CA, this is because the CIAC Tribunal "gave a cold 
shoulder on the i;inplication of the various documents executed by the parties" 
and instead gav~ a '~blanket approval ofRoxaco's claim." 97 

ii ) 

The CA thus invoked as an exception one of'the prototypical examples, 
cited in jurisprudence, which would justify a review of the factual findings of 
a CIAC m;-bitral tribunal. Similarly, the respondent Gulf Canary argues in its 
Cormnent that the CIAC · Tribunal was partial to the petitioner, which 
warranted a review of its factual findings. 

The ground invoked by the respondent Gulf Canary • and the CA is, as 
already discussed here and in other cases resolved by the Court, one which 
goes into the integrity of the tribunal itself. This does not merely pertain to 
questions as to the correctness of the tribunal's ruling but involves the fairness 
and impartiality. of the arbitrators themselves. It is, certainly, a serious 
allegation that must not be made recklessly. Given the nature of this exception, 
a party invoking it must, it cannot be overemphasized, satisfactorily show that 

95 Global Medical cknter of Laguna, Inc. v. Ross Systems International, Inc., 902 Phil. 935, 959(2021) [Per 
J. Caguioa, En Ba½c]. 

96 '"I I : '. .. • · · · ·Rollo, p. 2.,. 1 t , 
97 Id. 
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the CIAC arbitrators were indeed compromised, i.mpartial, or that their 
integrity could not be relied upon in a manner that will allow a fair 
determination of the dispute. 

. The _Court n~les that 1either the CA nor the ~eS_POndent Gulf C~nary had 
any sufficient bas1.s to conclude that the CIAC fnbunal was partial to the 
petitioner. A fair perusal of the Final Award will show that the CIAC Tribunal 
considered the evidence on record and made a decision based on the facts and 
the law. In truth, the CA's and the respondent Gulf Canary's objections are 
rooted simply on the fact that they disagree with the CIAC Tribunal's 
appreciation of the credihii1ity of the evidence and its application of the 
relevant laws to its factual findings. 

I I' 

That a party disagrees with the conclusions of an arbitral tribunal will 
not suffice to charge such a tribunal with partiality, and warrant a judicial 
review of the arbitral award 's factual findings. An essential characteristic of 
CIAC arbitration is its speed-a quality, which, unfortunately, is often absent 
in 

I 
courts mired with clogged dockets and bureaucratic delays. Moreover, 

CIAC arbitral tribunals are credible and reliable because the CIAC has a built­
in mechanism that allows t e parties to choose their own arbitrators from a 
roster of experts in the field. If parti.es to an arbitration proceeding are allowed 
to constantly file appeals before the courts to challenge a CIAC arbitral 
tribunal's factual and legal i1ndings on the pretext that the arbitral tribunal has 
integrity issues, the very system which makes ClAC arbitration efficient and 
reliable will be seriously undermined. This practice creates a low bar for what 
questions may be raised on appeal before the courts. In truth, such a system 
effectively relegates the CIAC to function as a first level court instead of the 
efficient and reliable arbitral tribunal that it was intended to be. This will 
jeopardize the CIAC's central role in constructio:n dispute resolution: The 
Court cannot countenance tlris practice. 

Thus, in the absencelof any ground to review and reverse the CIAC 
Tribunal's finding that the respondent Gulf Cm~~ry cause~ the delay in tl~e 
c~rnpletion of the project, the Court cannot but af:hrm the Fmal Award on this 

point. 

In the same vein, the Court holds that the ClAC Tribunal's ruling that 
the petitioner validly terrnin,ated the Construction Contracts is binding. 

Sub-Clause 15.2 of t1e FlDTC Contract provides for the grounds for 
termination. It stated in part: 

15.2 Termination by Employer. The Employer shall be entitled to 
• , ' ] I • • 

terminate the Contract if the Contractor: ! • 
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(d) fails to ~omply with Sub-Clause 4.2 [Performance Security] or with a 
notice under/Sub-Clause 15.1 [Notice to Correct], 

I I! 
11,1 ,. IL .: ; 

(e) abandons the Works or otherwise plainly demonstrates the intention not 
to continue performance of his [or her] obligations under the Contract, 

(f) without reasonable excuse fails: 

(iii) to proceed with the Works in accordance with Clause 8 
[Commencement, Delays and Suspension] or 

(iv) to comply with a notice issued under Sub-Clause 7 .5 [Rejection [ or Sub­
Clause 7.6 [Remedial Work], within 28 days after receiving it[.]98 

The petitioner terminated the Construction Contracts because of the 
respondent Gulf. Canary's "failure to comply with a Notice to Correct, 
abandonment • of Works, plain demonstration of intent not to continue 
perfonnance of qbligations under the Contract, and failure to proceed with the 

'" .... ,wqrks." 99 The C~AC Trtbunal, upon an examination of the evidence on record, 
concluded that the "factual antecedents for the grounds" are "well­
documented." 100 • This is a factual finding that this Court has no reason to 
reverse. 

The CA erroneously dismissed the 
petitioner's claims which were not 
anchored on the central issue of 
contract extension 

The CA erred in dismissing the petitioner's other claims that were not 
dependent on the.resolution of the issue as to whether the parties agreed to the 
extension of the stipulated completion date. 

; . : 
.!d ,1, I 

First, the/ CIAC Tribunal granted the petitioner's claim for the 
'"' .. Jecoupment of ~~s 1downpayme11.t. The resolution of this claim is not grounded 

on the existence of a valid extension of the completion date but involves ·ari 
examination of the evidence. 

The MOA provides that, upon its execution, the petitioner shall pay a 
downpayment in the amount of 20% of the contract price. 101 In connection 
with this, Sub-Clause 14.2 of the FIDIC Contract stated: 

98 Id. at 231. 
99 Id. 
100 Id. 
101 Id. at 149. 

i l 
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14.2 Advance Payment 

The advance payment sbaU be repaid through percentage deductions in 
Paf~1ent Certificates. Unless other percentages are stated in the Appendix 
to lender. 

(a) deductions shall commence in the Payment Certificate in which the 
total of all certified interim payments ( excluding the advance pay­
ment and dedu~tions and repayments ofr~t_env,on) exceeds [10%]of ... 

•. the Accepted Con
1
ract Amount less Prov1s10nal Sums; and 

(b) deductions shall be made at the amortization rate of one quarter 
(25%) of the amount of each Payment Certificate ( excluding the ad­
vance p_ayment a1fd deductions and repayments of retention) in the 
currencies and p1yportions of the advance payment, until such time 
as the advance payment has been repaid_ 1°2 

The downpayrn.ent, termed as advance payment under the FIDIC 
Contract, is, as described b1 the CIAC Tribunal, an "interest-free loan" from 
the petitioner to the respondent Gulf Canary which, under the Construction 
Contracts, will be repaid through percentage deductions in the payment 
certificates during the life of the project. 103 The petitioner claims that the 
respondent Gulf Canary never fully paid this loan because it never finished 
the project. 

Whether the respondent Gulf Canary indeed paid the loan is a question 
of fact. Si1i1ilarly, any amount which remained i unpaid also requires m~ 
examination of the credibility of the evidence. ·~"he CIAC Tribunal, after 
carefully considering the ev~dence, found that, based,,on the respondent Gulf 
Canary's total billings, PHP 29,701,532.37 of the downpayment remains 
unpaid. ln the absence of any showing that the CIAC Tribunal acted with 
patiial ity in arriving at this \finding, the Court finds no reason to reverse this 
ruling. 

Second, the petjtioner al_so claims payment for_ its rectific~t_ion costs. 
'fhese rectification costs pertam to the expenses which the pe1:It10ner was 
forced to incur to rectify and remediate the respondent Gulf Canary's 
defective works. The issues involved here are whether the respondent Gulf 
Canary's work is, in fact, defective and whether the petitioner is entitled to the 
reimbursements of the costs it incurred in remediating these defects. These are 
issues independent of whether the stipulated completion date was validly 

extended. i I 

1--fere, the CTAC Tribunal concluded, upon an examination of the 
evidence, that there were indeed defects in the· construction and that these 
were attributable to the respondent Gulf Canary. The CIAC Tribunal also 
found that the petitioner's total rectification cost is PJ-lP 16,964,858.38. These 

102 Id. at 150. 
101 Id. 
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are findings of fact. The Court affirms the CIAC Tribunal findings on this 
point in the absence of any basis to review and reverse it. 

Further, the CIAC Tribunal ruled that the petitioner is entitled to the 
reimbursement of its rectification costs in accordance with the Construction 

,::J .1;, I 

Contract. The , Court affirms the CIAC Tribunal on this point. The CIAC 
Tribunal correctly concluded that the petitioner's claim finds basis in the terms 
of the MOA, wh~ch stated, in part: 

J1 Ii • ~ , : , I t j i , I 

VI. Conditions 

Conditions 

c. If errors, omissions, ambfguities, inconsistencies, inadequacies£] 
or other defects are found in the CONTRACTOR 's design, they and 
the Works shall be corrected at the CONTRACTOR 's: cost; 
notwithstanding any consent or approval under this Section 1 VJ . 

. :rl .i, 

1. Subject to the provisions of the FIDIC Contract on Defects 
Liability, the CONTRACTOR guarantees all work done and will 
qe responsible for any reparations and costs incurred due to any 
idefects in the works, subject to the qual~ty of the workmanship 
or materials used without expense to the EMPLOYER ... 

m. CONTRACTOR shall be held liable for any structural failure, 
within fifteen (15) years of completion of the Hotel, due to 
defect in the design and construction of the Hotel. 104 (Emphasis 
supplied) 

Moreover, the relevant provisions of the FIDIC Contract stated: 

4.1 Contractor's General Obligations. The Contractor shall design, 
execute[,] and complete the Works in accordance with the Contradt, and· 
shall remedy any defect in the Works. When completed, the Works shall be 
fit for the purposes for which the Works are intended as defined in the 
Contract. , 

.. ii ,! 

11.1 Completion of Outstan:ding Work and Remedying Defects. In order 
that the Works and Contractor's Documents, and each Section, shall be in 
the condition required by the Contract (fair wear and tear excepted) by the 
expiry date of the relevant Defects Notification Period or as soon as 
practicable thereafter, the Contractor shall: 

104 Id. at 220-221. 
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( c) complete any work which is outstanding on, the date stated in a Tak­
i1~g-Over Certificate, wit\1in such reasonable time as i:s instructed by the En-
gmeer, and I · 

(cl) execute all work required to remedy defects· or "damage, as may be 
notified by (or on behalf of) the Employer on or before the expiry elate of 
the Defects Notification IPeriocl for the Works or Section (as the case may 
be). 

11. 2 Cost of Remedying Defects. All work referred to in sub-paragraph (b) 
of sub-clause 11.1 {Completion of Outstanding J!/lor!c and Remedying 
DefecLs~J shall be executed at the risk and cost of the Contraclm; if and to 
the extent that the work is attributable to: 

(e) the design of the Works, other than a part of the design for which the 
Employer is responsible (if any), 

(f) Plant,' Materials[,] or workmanship n~t beinii'n accorda11ce with the 
Contract, 

(g) Improper operation or maintenance which was,.attributable to mat­
ters for which the Contractor is responsible (under Sub-Clause 5.5 to 5.7 or 
otherwise), or 

(h) Failure by the Contractor to comply with any other obligation. 

If and to the extent that such work is attributable to any other cause, the 
Contractor shall be notified promptly by ( or on behalf of) the Employer, and 
Sl1b-Clause 13.3 [Variation Procedure] shall apply. 105 (Emphasis supplied) 

Thus, by the express terms of the Construction Contracts, which 
determine the petitioner's and the respondent Gulf Canary's rights and 
obligations as to each other, the respondent Gulf Canary is liable for the 
petitioner's rectification costs incurred in remediating its defective work. 
Considering that .the ClAC Tribunal found that \h

1
E;re were. indeed def~ctivc: 

works attributable to the respondent Gulf ~ana~y, tl~e latter is therefore b~und 
to pay the petitioner for the costs of rect1ficat1011, m the amount determmed 
by the CIAC Tribunal based on the evidence. 

The petitioner zs not entitled to 
attorney 'sfees and costs of arbitration 

The Court, however, disagrees with the CIAC Tribunal's award of 
attorney's fees and cost of arbitration in the petitioner's favor. 

10•5 Id at 221 .. -222. 

! I 
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Article 2208 of the Civil Code provides for the instances when 
attorney's fees and expenses of litigation may be awarded: 

Article 2208. In the absence of stipulation, attorney's fees and 
expenses oflitigation, other than judicial costs, cannot be recovered, except: 

(1) When exemplary dan1ages are awarded; 

I 

(2) When the defendant's act or omission has compelled the plaintiff to 
litigate with third persons or to incur expenses to protect his or her interest; 

(3) In criminal cases of malicious prosecution against the plaintiff; 

(4) In case ~fa clearly unfounded civil action or proceeding against the 
plaintiff; , i , 

. 11 I 

( 5) Where the defendant acted in gross and evident bad faith in refusing to 
satisfy the plaintiff's plainly valid, just, and demandable claim; 

( 6) In actions for legal support; 

(7) In actions for the recovery of wages of household helpers, laborers and 
skilled workers; 

(8) In actions for indemnity under -yvorkmen' s compensation and employer's 
liability laws; 

(9) In a separate civil action to recover civil liability arising from a dime; 

(10) When at least double judicial costs are awarded; 
.L ,I!. I 

(11) In any: other case where the court .deems it just and equitable that 
attorney's f¢es and expenses of litigation should be recovered. 

ii : 
The CIAC Tribunal awarded attorney's fees to the petitioner because it 

stated that "it was compelled to obtain the services of counsel in this case to 
protect its interest." 106 

The general rule is that attorney's fees cannot be recovered because no 
premium should be placed on the right to litigate. Attorney's fees can only be 
awarded when any of the grounds under Article 2208 of the Civil Code exists. 
The Court's power to· award atto:r:ney's· fees under Article 2208, however, 
"demands factual, legal, and equitable justification." 107 In President of Church 
of Jesus Christ of Latter Day Saints v. BTL Construction Corp., 1°8 the Court 
said: 

106 Rollo, p. 235. ; 
'"' • '.io 7: ·President of Chzhth qf Jesus Christ o,fLatter Day Saints v. BTL Construction Corp., 724 Phil. 354, 372 

(2014) [Per J. Perlas-Bernabe, Second Division]. 
10s Id. 
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Even when a claimant is compelled to litigate with third persons or 
to incur expenses to protect his [ or her] rights, still attorney's fees may not 
be awarded where no sufficient showing of bad faith could be reflected 
in a party's persistence in a case other than an erroneous conviction of 
the righteousness of his [or her] cause. 109 (Emphasis in the original) 

l-[ere, the CIAC Tribunal made no finding that the respondents Gulf 
Canary and Asia United resisted the petitioner's claim in bad faith or that they 
did not defend their interests in earnest and merely refused to pay the claims 
without justifiable cause. Ai party to a dispute may be in error as to the merit 
of his or her arguments but that, in itself, does not justify holding such party 
liable for attorney's fees. Thus, the Comi reverses the CIAC Tribunal as to the 
award of auorney's fees. 

For the same reason, the Court deletes the award of costs of arbitration 
in the petitioner's favor. Section 15 of the CIAC Revised Rules of Procedure 
states: 

SECTION 16.5 Decision as lo Costs ofArbitration. - In tbe case 
of non-monetary claims or where the parties agreed that the sharing of fees 
shall be determined by the Arbitral Tribunal, the Final Award shall, in 
addition to dealing with the merits of the case, fix the costs of the arbitration, 
and/or decide which of the parties shall bear the cost(s) or in what 
proportion the cost(s) shall be borne by each of them. 

The Court finds no basis for the CIAC Tribunal's award of arbitration 
costs in the petitioner's favor. To reiterate, there is nothing in the records that 
wo:tl_d show th~t the respo 41dents G:1l~ Canary ~nd Asia ~Jni~ed resisted ~he 
pet1t10ner's claun and defended tbeir interests 1n the arb1trat10n proceedmg 
out of some i 11 motive. That the CIAC Tribunal, ~s affirmed by this Court~ 

I, 

ultimately ruled that the petitioner is entitled to its claims arising from the 
Construction Contracts does not necessarily mean that the respondents were 
in bad faith in defending against these claims. • 

The respondent Asia United is 
solidarily liable ·with the 
respondent Guff Canary 

The respondent Asia United argues in its Comment that the petitioner 
and the respondent Gulf Canary varied the terms of the MOA without its 

1 

knowledge • and consent. This, the respondent Asia United asserts, 
extinguished its obligation under the Performance Bond.

110 

The respondent Asia United seems to anchor its argument on Article 

I' 

io•i Id. at 372. 
110 Rollo, p. 341. 
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1215 of the Civit·Code which states that novation extinguishes the obligation 
of a solidary debtor.111 It also cites as basis for this assertion the March 16, 

"" .. ·2015 Letter seb~ 1by Pure Projects to the respondent Gulf Canary, which 
purportedly narrated the alleged variations in the Construction Contracts. 

However, the CIAC Tribunal already ruled on the probative weight of 
this letter. In the Final Award, the CIAC Tribunal stated that Pure Projects had 
no authority to modify the conditions of the MOA without the. petitioner's 
consent and approval. Further, tµe CIAC Tribunal found merit in the 
petitioner's claim that it did not agree to "modify the terms and conditions of 

• the Memorandum of Agreement." 112 Stated more shnply, the CIAC Tribunal 
has already made a factual finding that no variation or novation Qfthe MOA, 
or of the Construction Contract, was ever made. In addition, it cohcluded that 
the March 16, 2015 Letter cannot be the basis for any alleged modification in 
the tenns of the Construction Contracts. The CIAC Tribunal's factual findings 
are binding 011" this point in the absence of any ground for this Court to review 
and reverse theni. 

I 

. \ l' l ' I 

Thus, the Court affinns the CIAC Tribunal's 'finding that the respondent 
Asia United is solidarily bound with the respondent Gulf Canary to the extent 
of the amount of the Perfonnance Bond .. 

ACCORDINGLY,the Court GRANTS the May 17, 2019 Petition for 
Review on Certiorari. The Court of Appeals March 27, 2019 Decision in CA­
G.R. SP Nos. 157863 arid 157866 is REVERSED and SET ASIDE. 

The Construction Industry Arbitration Commission September 24, 
2018 Final Award in CIAC Case No. 45-2017 is AFFIRMED with the 
MODIFICATION that the petitioner Roxaco-Asia Hospitality Corporation 
is not entitled to the payment ofattomey' s fees and costs of arbitration. 

The 1-rion~tary award shall earn legal interest at the rate of 6% per annum 
from the finality[ of this Decision until fully paid . 

• • : , I l 1 ' . : 

SO ORDERED. 

111 CIVIL CODE, att. 1215: Novation, C(;lmpensafion, confusion or remission of the debt, made by any of the 
solidary creditors or with any of the solidary debtors, shall extinguish the obligation, without prejudice 
to the provisions of art. 1219. 

The creditor who may have executed any of these acts, as well as he [or she] who collects the debt, shall 
be liable to the others for the share in the obligation corresponding to them. 

112 Rollo, p. 213 . 
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